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Transfer of Undertakings and Brexit 
 
7KH%ULWLVKUHIHUHQGXPRQWKHFRXQWU\¶VFRQWLQXHGPHPEHUVKLSRIWKH(uropean Union (EU) 
has dominated the political and media landscape both in the UK and abroad for the last few 
months. There has been a plethora of academic commentary on the possible consequences of 
D%ULWLVKH[LWµ%UH[LW¶2Q-XQH 2016, based on a turnout of 72%, 52% of the electorate 
voted for Leave, while 48% supported Remain. This narrow majority disguises dramatic 
differences between different regions: Scotland, Northern Ireland and large parts of London 
voted to Remain whereas substantial sections of Wales and most of England voted to Leave.  
 
Over the last 43 years, the EU has been one of the most significant drivers of law and policy 
in the workplace. The EU affects UK employment law in a number of different ways. First, 
article 45 of the Treaty on the Functioning of the European Union guarantees the free 
movement of workers. Second, European employment laws underpin key aspects of UK 
employment law. These include substantial individual and some collective rights.  
 
The Transfer of Undertakings (Protection of EmplR\PHQW 5HJXODWLRQV  µ783(¶1 
provides protection for workers against dismissal due to a transfer of undertaking. In essence, 
TUPE preserves the continuity of employment for employees where there is a change of 
employer by automatically transferring the contract of employment from one employer to 
another. TUPE has its origins in the Acquired Rights Directive2 (ARD) which was adopted in 
2001 DOWKRXJKOHJLVODWLRQSURWHFWLQJZRUNHUV¶ULJKWVLQWKHHYHQWRIDWUDQVIHURIXQGHUWDNLQJ
dates back to the late 1970s. The (then) European Economic Community adopted Directive 
77/187/EEC ± implemented in the UK through the TUPE Regulations 1981 and subsequent 
amendments in line with EU developments ± with D YLHZ WR VXSSRUW DQG SURWHFW ZRUNHUV¶ 
rights in the case of corporate restructurings which would necessarily occur as a consequence 
of internal market integration throughout Europe. At the time of their introduction, the TUPE 
provisions marked a radical break from the common law of employment in the UK and 
provided much greater protection to employees. Over the last thirty years, the TUPE 
provisions have been interpreted progressively by British courts and legislative amendments 
LQWKH8.KDYHWHQGHGWRµJROG-SODWH¶WKH$5'E\SURYLGLQJDGGLWLRQDOSURWHFWLRQVto a wider 
class of employees than required under EU law.  
                                                          
1 SI 2006/246. 
2 2001/23/EC 
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The ARD, as interpreted by the Court of Justice of the European Union, applies to a wide 
UDQJH RI WUDQVIHUV RI XQGHUWDNLQJV LQFOXGLQJ µDW\SLFDO¶ EXVLQHVV UHVWUXFWXULQJV RU
UHRUJDQLVDWLRQV VXFK DV µFRQWUDFWLQJ RXW¶ µRXWVRXUFLQJ¶ RU µFRQWUDFWLQJ LQ¶ LQ ERWK WKH
private and public sectors. 7KH $5'¶V SURYLVLRQV ZLOO EH well known to UK employment 
lawyers: it preserves continuity of employment and protects employees against variations of 
their terms and conditions owing to the transfer. In addition, the ARD also makes provision 
for information and consultation proceedings before a transfer is to take place. The UK has, 
in the past, through TUPE provided enhanced protection in relation to restrictions on changes 
to terms and conditions DQGLQWURGXFHGWKHFRQFHSWRIDµVHUYLFHSURYLVLRQFKDQJH¶$OWKRXJK
WKH IRUPHU H[DPSOH RI µJROG-SODWLQJ¶ ZDV UHPRYHG LQ  WKH ODWWHU VWLOO VWDQGV DV DQ
exclusively UK enhancement to the minimum requirements of EU law. 
 
What then might the implications be of Brexit for TUPE?  
 
Much depends on the future relationship between the EU and the UK. Potential options 
include (continued) membership of the European Economic Area (EEA) and/or the European 
Free Trade Association (EFTA); a series of bilateral dealVZLWK WKH(8RU D µKDUG¶ %UH[LW
ZKHUHE\ WKH 8.¶V UHODWLRQVKLS ZLWK WKH (8 LV JRYHUQHG RQO\ E\ WKH :RUOG 7UDGH
2UJDQLVDWLRQ¶V UXOHV 6KRXOG WKH 8. QHJRWLDWH FRQWLQXHG PHPEHUVKLS RI WKH (($ WKHQ
PRVW(8ODZVRQZRUNHUV¶ULJKWV, including the ARD, would continue to apply. In addition, 
any future laws adopted by the EU in the field of employment law may apply to the UK. 
Finally, the case law of both the EFTA Court and the Court of Justice of the European Union 
would be of relevance.  
 
In the case of the UK negotiating a series of bilateral deals with the EU in order to gain 
enhanced access to the single market, it is also likely that the UK will continue to have to 
abide by EU employment laws, including the ARD, so as to prevent distortions of 
competition. Should the UK choose to leave the EU completely, a UK government would be 
free to apply- in the sense of mirroring in UK law and practice ± any future EU employment 
laws where it agrees on its content. Based on long-standing opposition of some past UK 
Governments to certain EU social rights, one independent legal opinion commissioned by the 
Trades Union Congress (TUC) in the run-up to the referendum vote (M. Ford QC, :RUNHUV¶
Rights from Europe: The Impact of Brexit, 10 March 2016) identified a number of EU-
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derived employment laws which would be especially vulnerable to repeal and/or amendment. 
These include parts of TUPE such as the rules providing for collective consultation or rules 
restricting harmonisation of terms following a transfer.  
 
In the absence of an obligation to abide by harmonised EU rules, there is a risk that the UK 
will seek competitive advantages by abolishing employment laws that are onerous for 
employers. In this case, TUPE may be subject to amendment as part of a general deregulation 
agenda in order to make ailing businesses more attractive to potential foreign investors by 
abolishing the protections afforded to workers in the event of a transfer of undertaking. As 
Ford points out in his advice to the TUC ³%UHxit offers the real possibility, highly 
detrimental to many precarious workers, of a return to the [pre-TUPE] position in which 
transfers terminated employment tout court, with no more than the low levels of redundancy 
pay payable to those with sufficient continuity, or in which an employer can readily adjust 
terms downwards post-transfer by the simple device of dismissal and re-HQJDJHPHQW´ (p. 
39). 
 
However, one must question the extent to which a future Government will actually repeal 
H[LVWLQJULJKWVRQFHJLYHQWKHFKDQFHHVSHFLDOO\DVWKH8.¶VODERXUPDUNHWLVDOUHDG\RQHRI
WKH OHDVW UHJXODWHG LQ WKH(8$FFRUGLQJ WR WKH 2(&'¶V HPSOR\PHQWSURWHFWLon index, the 
UK comes in at 31 out of 34 rich countries. There is little evidence to suggest that TUPE 
deters foreign investors or purchasers of undertakings, as employees who are surplus to 
requirements can usually be made redundant with relatively little difficulty. 
 
Following Brexit, though, there will no longer be access to the CJEU for individual claimants 
(currently through the preliminary rulings procedure) and EU law provisions (such as article 
19 TFEU) which require Member States to provide effective procedures and remedies for the 
enforcement of employment rights will cease to have effect. The future applicability of 
decisions of the CJEU which has progressively interpreted the ARD and thereby provided for 
enhanced protections for workers under TUPE is also not clear. UK common law has shown 
itself as remarkably adept at expanding the common law where necessary in order to make 
TUPE effective. It may well be, therefore, that judges, following Brexit, will continue to find 
ways to uphold those rights which have become part of UK employment law. 
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The uncertainty surrounding Brexit makes it difficult to predict the future status of TUPE. It 
would therefore be prudent to be aware of the potential for changes when tendering for new 
contracts that may have an expiry date past a likely Brexit.  
 
 
